169476 and  the  proposed   settlement   of Citation no,   170993 and  170913  for
$36.00 and $44.00 respectively.

CENT 79-300-M

The  parties  entered   into a  stipulation  at  the hearing regarding
Citation no.   170405 which  alleges   a violation of 30 C.F.R.   56.9-22.     Said
standard provides   that,   "Berms  or  guards   shall be provided on  the  outer
bank of elevated roadways."

The  parties   agreed that   there  was no dispute regarding  the   facts
surrounding  the   issuance of Citation no.   170405 but  the  respondent
contested whether  the   standard,   alleged  to have been violated,   applied   in
this   instance.     The  parties  stipulated to  the  facts  and  then  argued  the
application of  said   facts   to   the   law in  their  post-hearing briefs.
A decision  in  this matter was  also   contingent  upon my ruling  on  the
jurisdictional   issue.

Citation no.   170405 reads,   in part,  as  follows:  "The elevated ramp

leading  to  the  solid   fuel  loading hopper  was  not  equipped with  a berm or

guard creating  a hazard  for the  operator  on  the   front  end  loader  in case of
running off  the ramp."

The   stipulated  facts  are-.-as   follows:

1.    The   length of  the  ramp   involved was   approximately  thirty   feet.

2.    The height  of  the ramp   at   the highest  point  was   approximately   four
feet.

3.    The  ramp was  only used by   a caterpillar   front-end  loader,   or  that
was   the only piece of equipment   that used it.

4.    The  ramp  in question was   used  for dumping  solid  fuel   in  the   form
of   petroleum coke  into  a  solid   fuel   loading hopper,   (Tr.   8).

In  the  respondent's  post-hearing brief,  he   argues   that   the  only
question presented here  is whether  a ramp constitutes   an "elevated   roadway"
within the meaning of  the standard .cited by  the Compliance Officer  (p.   14).
Although respondent  later in his  post-hearing brief raises   the  issue  that
evidence  as   to  the  lack of berms  on' the ramp was  not   included   in the
stipulation,     I'discard his  argument,   as   the transcript  of  the hearings
indicates   the  parties   understood   and  agreed  that   the only issue  to be
decided was  "(w)hether  the ramp   involved  is   an elevated  roadway within  the
interpretation of  the  cited  standard."   (Tr.     R) >     This   statement   was made
by   the  attorney  for  the  respondent   and he  is bound by  such  a representa-
tion.     If he wished  to raise  the   issue  of whether  there  were berms   on  the
ramp the hearing would have been   the proper   time  to  do   it.

The evidence as  stipulated   to  shows   the "ramp"   involved herein was
approximately thirty feet  long,   four  feet high  at the highest  point   and9-361-M) and respondent would pay the Cull amount of the
